226

members from the different states.” Id. at
509 (quotation omitted). The court ultimately
determined that, because the claims would
likely require extrinsic evidence to resolve
the meaning of the challenged contract term,
the state-by-state differences meant that
there was no predominance. See id. at 510
(noting that “the laws of the 50 states vary as
to the admissibility of extrinsic evidence—
sometimes drastically so”). “Figuring out the
laws of each of the 50 states with respect to
the admissibility of extrinsic evidence would
be difficult enough; fashioning a plan for
applying those laws on a class basis would be
nearly impossible.” Id.

In addition, as the Rapp decision dis-
cussed, differences among statutes of limi-
tations—both in the length and when the
limitations period begins to run—made a
nationwide breach-of-contract class unwork-
able. Id. at 511. The Rapp court concluded
that “individual questions would overwhelm
common questions” and declined to certify
the breach-of-contract class. Id. at 513.

[23] The same result is appropriate here.
The Court has concluded that Minnesota law
cannot be constitutionally applied to all of the
claims at issue. And even if some putative
plaintiffs could constitutionally invoke Minne-
sota law, that would be only the first step of
individualized inquiries. The class raises
breach-of-contract claims under the laws of
multiple states, and each state’s laws regard-
ing extrinsic evidence and limitations are dif-
ferent. These individual differences simply
overwhelm any common questions, and
Thompson has failed to satisfy predominance.

The failure to satisfy either of Rule 23(b)’s
elements mean a class cannot be certified,
and the Court will therefore not address the
superiority prong of the Rule 23(b) analysis.
CONCLUSION

Thompson has failed to establish that com-
mon questions predominate over individual
issues in her proposed class. Accordingly, IT
IS HEREBY ORDERED that Plaintiff’s
Motion to Certify Class (Docket No. 88) is
DENIED.
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PAISLEY PARK ENTERPRISES, INC.
and Comerica Bank & Trust, N.A. as
Personal Representative for the Estate
of Prince Rogers Nelson, Plaintiffs,

V.

George Ian BOXILL, Rogue Music Alli-
ance, LLC, Deliverance, LLC, David Sta-
ley, Gabriel Solomon Wilson, Brown &
Rosen, LLC and Sidebar Legal, PC, De-
fendants,

Case No. 17-c¢v-1212 (WMW/TNL)

United States District Court,
D. Minnesota.

Signed March 4, 2019
Filed March 5, 2019

Background: Personal representative for
estate of late internationally known musi-
cian and corporation owned by estate
brought state-court action against sound
engineer, record labels, and others, assert-
ing claims for breach of contract, conver-
sion, misappropriation of trade secrets,
copyright infringement, and trademark in-
fringement, and seeking to enjoin defen-
dants from promoting and distributing dis-
puted recordings and to secure return of
recordings to musician’s estate. Following
removal, plaintiffs filed amended com-
plaints and served written discovery, and,
when defendants failed to produce certain
text messages, the court ordered that they
produce responsive text messages by spec-
ified date. Plaintiffs then filed motion for
sanctions due to spoliation of evidence
against record labels and their principals,
and motion to compel discovery from
sound engineer’s law firm.

Holdings: The District Court, Tony N.
Leung, United States Magistrate Judge,
held that:

(1) defendants’ duty to preserve evidence
arose no later than the date on which
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record label’s principal sent an e-mail
regarding his plans to release the mu-
sic at issue;

(2) defendants were required to take rea-
sonable steps to preserve the text mes-
sages of two individuals who were prin-
cipals of one record label and owners
of another;

(3) defendants failed to take reasonable
steps to preserve the subject text mes-
sages; and

(4) though the court would defer ruling on
plaintiffs’ request for an order presum-
ing the destroyed evidence to be unfa-
vorable to defendants or for an adverse
inference instruction until a later stage
of the case, the court would impose
monetary sanctions for individuals’
willful and intentional destruction of
discoverable information, ordering de-
fendants to pay plaintiffs’ reasonable
fees and costs, as well as $10,000 fine
to the court.

Motion for sanctions granted in part and

denied in part; motion to compel denied as
moot.

1. Federal Civil Procedure ¢=1551

Federal Rules of Civil Procedure require
that parties take reasonable steps to pre-
serve electronically stored information (ESI)
that is relevant to litigation. Fed. R. Civ. P.
31(e).

2. Federal Civil Procedure ¢=1636.1

Court may sanction a party for failure to
take reasonable steps to preserve relevant
electronically stored information (ESI), pro-
vided that the lost ESI cannot be restored or
replaced through additional discovery. Fed.
R. Civ. P. 37(e).

3. Federal Civil Procedure €=1636.1, 2173
Rule governing failure to preserve elec-
tronically stored information (ESI) makes
two types of sanctions available to the court:
under subsection (1) of rule, if the adverse
party has suffered prejudice from the spolia-
tion of evidence, the court may order whatev-
er sanctions are necessary to cure the preju-

dice, but under subsection (2), if the court
finds that the party acted with the intent to
deprive another party of the information’s
use in the litigation, the court may order
more severe sanctions, including a presump-
tion that the lost information was unfavora-
ble to the party or an instruction to the jury
that it may or must presume that the infor-
mation was unfavorable to the party. Fed.
R. Civ. P. 317(e), 37(e)(1), 37(e)(2).

4. Federal Civil Procedure ¢=1278

Court may sanction a party for failing to
obey a discovery order. Fed. R. Civ. P.
37(b).

5. Federal Civil Procedure ¢=1278

Sanctions available for a party’s failure
to obey a discovery order include an order
directing that certain designated facts be
taken as established for purposes of the ac-
tion, payment of reasonable expenses, and
civil contempt of court. Fed. R. Civ. P.
37(b).

6. Federal Civil Procedure ¢=1551

Party is obligated to preserve evidence
once the party knows or should know that
the evidence is relevant to future or current
litigation.

7. Federal Civil Procedure &=1551

Duty to preserve relevant evidence must
be viewed from the perspective of the party
with control of the evidence.

8. Federal Civil Procedure ¢=1551

In action by personal representative for
estate of musician against record labels, their
principals, and others in connection with the
allegedly unauthorized release of musician’s
music, defendants’ duty to preserve evidence
arose no later than date on which record
label’s principal sent an e-mail regarding his
plans to release the music at issue; e-mail
showed that defendants anticipated litigation
following their release of the music, as in the
e-mail, principal acknowledged the riskiness
of his and label’s position, indicated that mu-
sician’s estate could challenge their actions,
and referred specifically to the possibility of
litigation, noting that label was not concerned
by a lawsuit because it had been indemnified



228

by sound engineer who had worked with
musician and who allegedly had taken, edit-
ed, and released certain of musician’s songs.
Fed. R. Civ. P. 37(e).

9. Federal Civil Procedure ¢=1551

Even when litigation is reasonably fore-
seeable, a party is under no obligation to
keep every shred of paper, every e-mail or
electronic document, and every backup tape.

10. Federal Civil Procedure ¢=1551

Duty to preserve evidence extends to
those persons likely to have relevant infor-
mation, that is, the key players in the case,
and applies to unique, relevant evidence that
might be useful to the adversary.

11. Federal Civil Procedure ¢=1551

In action by personal representative for
estate of musician against record labels, their
principals, and others in connection with the
allegedly unauthorized release of musician’s
music, defendants were required to take rea-
sonable steps to preserve the text messages
of two individuals who were principals of one
record label and owners of another; given
their status as principals/owners, there was
no doubt that these individuals were the
types of persons likely to have relevant infor-
mation, nor that their text messages were
likely to contain relevant information, and
sound engineer and other third parties pro-
duced text messages that they sent to or
received from these individuals, which undis-
putedly were relevant to the litigation. Fed.
R. Civ. P. 37(e).

12. Federal Civil Procedure ¢=1636.1

In action by personal representative for
estate of musician against record labels, their
principals, and others in connection with al-
legedly unauthorized release of music, defen-
dants failed to take reasonable steps to pre-
serve text messages of two individuals who
were principals of one record label and own-
ers of another; individuals, who used their
personal cell phones for work, neither sus-
pended phones’ auto-erase function nor put
litigation hold in place to ensure that mes-
sages were preserved, did not take advan-
tage of simple and inexpensive options to
ensure that messages were backed up to
cloud storage, and, most egregiously, inten-
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tionally wiped and destroyed phones after
labels had been sued, and, in second instance
for one of them, after court had ordered
parties to preserve all relevant information,
after parties had entered into electronically
stored information (ESI) preservation agree-
ment, and after plaintiffs had sent letter
alerting defendants of need to produce mes-
sages. Fed. R. Civ. P. 37(e).

13. Federal Civil Procedure ¢=1636.1

Rule governing failure to make disclo-
sures or to cooperate in discovery requires
the party from whom the information is
sought to ensure that it is taking reasonable
steps to preserve evidence; it does not re-
quire that the requesting party issue a docu-
ment preservation letter identifying all types
of electronically stored information (ESI)
that it might seek in the future, as that
burden rests with the preserving party.
Fed. R. Civ. P. 37, 37(e).

14. Attorney and Client &77

Parties are responsible for the conduct
of their attorneys; an adverse party is not
required to bear the burden of misconduct
committed by the opposing side’s counsel.

15. Federal Civil Procedure ¢=1581

Text messages fit comfortably within the
scope of materials that a party may request
under the rule governing production of docu-

ments, electronically stored information
(ESI), and tangible things. Fed. R. Civ. P.
34.

16. Federal Civil Procedure ¢=1634

Defendants served with discovery re-
quests do not get to select what evidence
they want to produce, or from what sources;
they must produce all responsive documents
or seek relief from the court. Fed. R. Civ. P.
26(c).

17. Federal Civil Procedure ¢=1636.1

Motion for sanctions due to spoliation of
evidence could be brought against individuals
who were under a duty to preserve evidence
when the destruction of evidence occurred,
even though that was long before they were
named as individual defendants in the action.
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18. Federal Civil Procedure ¢=1636.1

Spoliation sanctions are not available
when e-mails are lost because one custodian
deletes them, but they remain available in
the records of another custodian. Fed. R.
Civ. P. 37, 37(e).

19. Federal Civil Procedure ¢=1636.1

In action by personal representative for
estate of musician against record labels, their
principals, and others in connection with al-
legedly unauthorized release of music, text
messages of two individuals who were princi-
pals of one record label and owners of anoth-
er, which were not preserved, could not be
replaced or restored by other sources, for
purposes of imposing spoliation sanctions; it
was undisputed that, because these individu-
als wiped and destroyed their cell phones,
text messages sent between them were no
longer recoverable, and, though information
in the missing text messages might have
been cumulative to e-mails that defendants
produced, they could now obtain only scatter-
shot texts and e-mails, rather than a com-
plete record of defendants’ written communi-
cations from defendants themselves. Fed. R.
Civ. P. 37, 37(e).

20. Federal Civil Procedure ¢=1636.1

In determining whether to impose spoli-
ation sanctions, the fact that information con-
tained in missing text messages might also
have been cumulative to e-mails that defen-
dants already produced was insufficient to
restore or replace the text messages; it
would never be known whether such informa-
tion would or would not have been cumula-
tive because it was impossible to know what
it was or to whom it may have been commu-
nicated, and even if the information lost was
cumulative to some extent, the loss of the
information still had an impact because plain-
tiffs could not present the overwhelming
quantity of evidence they otherwise would
have had to support their case. Fed. R. Civ.
P. 37, 37(e).

21. Federal Civil Procedure ¢=1935.1

As sanctions for defendants’ violation of
court’s pretrial scheduling order, court could
issue any “just order,” including the striking
of pleadings, prohibiting the disobedient par-
ty from supporting or opposing certain

claims, or ordering the payment of costs and
fees. Fed. R. Civ. P. 37(b)(2)(A), 37(b)(2)(C).

22. Federal Civil
1935.1, 2173

Procedure <=1636.1,

In action by personal representative for
estate of musician against record labels, their
principals, and others in connection with al-
legedly unauthorized release of music, the
court, upon determining that defendants
failed to take reasonable steps to preserve
text messages of two individuals who were
labels’ principals or owners, and that individ-
uals intentionally wiped and discarded their
phones, one twice, causing prejudice to plain-
tiffs, would issue spoliation sanctions both for
destruction of relevant evidence and for vio-
lation of pretrial scheduling order directing
that electronically stored information (ESI)
be preserved; though, given early stage of
case, court would defer ruling on request for
order presuming destroyed evidence to be
unfavorable to defendants or for adverse in-
ference instruction, it would impose mone-
tary sanctions, ordering defendants to pay
reasonable expenses incurred by plaintiffs as
result of defendants’ egregious misconduct,
and $10,000 fine to court. Fed. R. Civ. P.
37(b), 37(0)(2)(C), 37(e), 37(e)(1), 37(e)(2).

23. Federal Civil Procedure ¢=1636.1

“Prejudice” exists when spoliation of
electronically stored information (ESI) pro-
hibits a party from presenting evidence that
is relevant to its underlying case. Fed. R.
Civ. P. 37(e)(1).

See publication Words and Phrases for

other judicial constructions and defini-
tions.

24. Federal Civil Procedure €=1636.1

For purposes of imposing spoliation
sanctions for failure to preserve electronical-
ly stored information (ESI), intent to deprive
plaintiffs of evidence rarely is proved by
direct evidence, and the court has substantial
leeway to determine intent through consider-
ation of circumstantial evidence, witness
credibility, motives of the witnesses in a par-
ticular case, and other factors. Fed. R. Civ.
P. 37(e)2).
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25. Federal Civil Procedure ¢=1636.1

For purposes of imposing spoliation
sanctions, while there need not be a “smok-
ing gun” to prove intent, there must be evi-
dence of a serious and specific sort of culpa-
bility regarding the loss of the relevant
electronically stored information (ESI).
Fed. R. Civ. P. 37(e)(2).

26. Federal Civil Procedure €=1636.1
Range of sanctions available to the court
to cure the prejudice resulting from spolia-
tion of electronically stored information
(ESI) is quite broad, and much is left to the
court’s discretion. Fed. R. Civ. P. 37(e)(1).

27. Federal Civil Procedure ¢=1636.1

Under subsection (2) of rule governing
failure to preserve electronically stored infor-
mation (ESI), which permits the court to
impose sanctions if the court finds that the
party acted with the intent to deprive anoth-
er party of the information’s use in the litiga-
tion, the three sanctions listed do not consti-
tute an exhaustive list of those available to
the court; instead, the court may order any
remedy that “fits the wrong.” Fed. R. Civ.
P. 37(e), 37(e)(2).

Anne R. Rondoni Tavernier, Grant D.
Fairbairn, and Lora Mitchell Friedemann,
Fredrikson & Byron, PA, 200 South Sixth
Street, Suite 4000, Minneapolis, MN 55402
(for Plaintiffs);

Kieran D. Hartley, Rastegar Law Group,
22760 Hawthorne Boulevard, Suite 200, Tor-
rance CA 90505 and Paul Allen Godfread,
Godfread Law Firm, 6043 Hudson Road,
Suite 305, Woodbury, MN 55125 (for Defen-
dants George Ian Boxill, Rogue Music Alli-
ance, LLC, Deliverance, LLC, David Staley,
and Gabriel Solomon Wilson); and

M. Gregory Simpson, Meagher & Geer,
PLLP, 33 South Sixth Street, Suite 4400,
Minneapolis, MN 55402 (for Defendant
Brown and Rosen LLC).

ORDER
Tony N. Leung, United States Magistrate
Judge

This matter is before the Court on Plain-
tiffs’ Motion for Sanctions Due to Spoliation
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of Evidence (ECF No. 383) and Plaintiffs’
Motion to Compel Discovery from Defendant
Brown & Rosen, LLC (ECF No. 408). For
the reasons set forth below, the Court will
grant in part and deny in part Plaintiffs’
Motion for Sanctions Due to Spoliation of
Evidence and deny as moot Plaintiffs’ Motion
to Compel Discovery from Defendant Brown
& Rosen.

I. BACKGROUND

Plaintiff Comerica Bank & Trust, N.A. is
the personal representative for the estate of
the late internationally known musician
Prince Rogers Nelson (“Prince” and “Prince
Estate”). Third Amend. Compl. 12 (ECF No.
262). The Prince Estate owns Plaintiff Pais-
ley Park Enterprises, Inc. Id. The Prince
Estate has an interest in various songs creat-
ed by Prince, including those not released to
the public. Id. at 73. Plaintiffs allege that
Defendants have taken steps to release songs
that Prince created but did not previously
release to the public without the permission
of the Prince Estate. In particular, Plaintiffs
allege that Defendant George Ian Boxill, a
sound engineer who worked with Prince pre-
viously, took tracks of certain songs that he
worked on with Prince, edited, and released
those songs with the assistance of Defendant
Rogue Music Alliance (“RMA”), an LLC
whose principals are David Staley and Ga-
briel Solomon Wilson. (ECF No. 388, p. 1-2).
Plaintiffs also allege that Boxill, Staley, and
Wilson formed Deliverance, LLC to release
the music and that the law firms Sidebar
Legal, PC and Brown & Rosen, LLC
(“Brown”) assisted in the infringement. (/d.
at pp. 1-2).

On February 11, 2017, before releasing the
music at issue in this lawsuit, Staley sent an
e-mail to Nate Yetton of Sensibility Music
wherein Staley indicated that Boxill had in-
demnified RMA in case the Prince Estate
chose to challenge the release of the music.
(ECF No. 389). On March 16, 2017 after
learning that Defendants intended to release
the music, the Prince Estate sent a cease and
desist letter. (ECF No. 388, p. 2). Plaintiffs
followed up with a second letter demanding
that the music be returned. (ECF No. 388, p.
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2). They then filed suit against Boxill in state
court on April 14, 2017. (ECF No. 388, p. 2;
ECF No. 2). Boxill removed the lawsuit to
federal court on April 18, 2017. (ECF No. 1).
Plaintiffs filed an amended complaint on
April 24, 2017, in which they also named
RMA and Deliverance as defendants (ECF
No. 36), a second amended complaint on De-
cember 21, 2017 (ECF No. 150), and a third
amended complaint on June 14, 2018, in
which they added Staley, Wilson and the two
law firms as defendants. (ECF No. 262).

In December 2017, after Plaintiffs filed
their first amended complaint, they, RMA,
Deliverance, and Boxill, stipulated to certain
protocols regarding the discovery of electron-
ically stored information (“ESI”). (ECF No.
141). In that stipulation, the parties indicated
that they had taken “reasonable steps to
preserve reasonably accessible sources of
ESIL” (ECF No. 141, p. 1). The Court indi-
cated that it would enforce the parties’
agreement but did not enter an order con-
cerning the stipulation. (ECF No. 145, p. 1).

The Court then issued its pretrial schedul-
ing order on January 10, 2018, (ECF No.
156). In that order, the Court directed the
parties to preserve “all electronic documents
that bear on any claims, defenses, or the
subject matter of this lawsuit.” (ECF No.
156, p. 2). The Court warned failure to com-
ply with any provision of this order would
subject the non-complying party to “any and
all appropriate remedies,” including sanc-
tions, assessment of costs, fines and attor-
neys’ fees and disbursements, and any other
relief the Court might deem appropriate.
(ECF No. 156, p. 5). The Court issued
amended pretrial scheduling orders on June
27, 2018 and October 4, 2018. (ECF Nos. 282
& 357). Each order contained language re-
garding ESI discovery and the potential con-
sequences of a violation of the Court’s order.
(ECF Nos. 282 & 357).

Plaintiffs served written discovery on
RMA and Deliverance on December 1, 2017.
(ECF No. 388, p. 2). Included in their discov-
ery were requests for the production of all
documents related to the timing, circum-
stances, format, and content of the music at
issue in this lawsuit, communications with
any third-party regarding Boxill, Prince, and

items at issue in this lawsuit, and all docu-
ments related to Boxill, Prince, the music at
issue here, Paisley Park Enterprises, and
this lawsuit. (ECF No. 388-1, pp. 8§, 9, 11, 21,
22, 24). Plaintiffs indicated in their requests
that the term document had the broadest
possible meaning ascribed to it under Rule
34. (ECF No. 388-1, p. 2, 15). Plaintiffs sent a
letter outlining certain deficiencies with
RMA and Deliverance’s responses on March
2, 2018, including the failure to produce text
messages responsive to their requests. (ECF
No. 388-1, pp. 28-29).

Shortly thereafter, Plaintiffs received a
third-party production of documents from a
public relations firm that Defendants had
hired. (ECF No. 388, p. 3). Included in that
production were text messages that Wilson
sent to an employee of the public relations
firm. (ECF No. 388, p. 3). Plaintiffs then filed
a motion to compel discovery from RMA,
seeking production of text messages that
Staley and Wilson sent to each other and
third parties (ECF No. 266, p. 5). The Court
ordered that Defendants produce all respon-
sive text messages on July 19, 2018. (ECF
No. 388-2, p. 32).

Counsel for Plaintiffs, Wilson, Staley,
RMA and Deliverance then held a meet-and-
confer on September 21, 2018. (ECF No. 388,
p. 3). There, counsel for Wilson, Staley, RMA
and Deliverance indicated that they could not
produce responsive text messages because
they had not preserved their text messages.
(ECF No. 388, pp. 3-4). They indicated that
text messages had not been preserved be-
cause Staley and Wilson did not disengage
the auto-delete function on their phones and
because Staley had wiped and discarded his
phone in October 2017 and Wilson had wiped
and discarded his phone in January 2018 and
then wiped and discard his new phone in
May 2018. (ECF No. 388, p. 4; ECF No. 395-
2, p. 4). They also indicated that no back-up
data existed for either phone, though they
were later able to produce a screenshot cap-
tured from Staley’s phone, which he had
uploaded to his cloud storage space. (ECF
No. 388, p. 4; ECF No. 395-1, p. 8-9). An e-
discovery lawyer for Plaintiffs’ law firm indi-
cates that had Staley and Wilson not wiped
and discarded their phones, it might have
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been possible to recover the deleted mes-
sages. (ECF No. 387, p. 2).

Plaintiffs also served written discovery on
Brown, the law firm that issued an opinion
letter regarding Boxill’s right to release the
music. (ECF No. 411-1, p. 2-3). In those
requests, Plaintiffs sought discovery regard-
ing information and documents that Brown
considered prior to writing the opinion letter,
identification of evidence regarding Prince’s
intent, research and analysis that Brown con-
ducted regarding the music at issue here,
and issues related to Brown’s competency to
author the opinion. (ECF no. 411-1, pp. 5, 7-
14). Plaintiffs also sought the production of
documents related to Brown’s experience in
teaching intellectual property law. (ECF No.
411-1, ECF Nos. 28-29). Brown objected to
each of those requests on grounds of irrele-
vancy, privilege, or the fact that the opinion
letter spoke for itself.

Plaintiffs have filed a motion for sanctions
against RMA, Deliverance, Staley, and Wil-
son and a motion to compel against Brown.
RMA, Deliverance, Staley, and Wilson filed a
memorandum in response on November 6,
2018 (ECF No. 394) and Brown filed a re-
sponse on January 4, 2019. (ECF No. 416).
The Court heard argument on both matters
on January 15, 2019 and took both under
advisement.

II. ANALYSIS

A. Motion for Sanctions

Plaintiffs first move to sanction RMA, De-
liverance, Staley, and Wilson (“RMA Defen-
dants”) for the destruction of text messages.
They seek sanctions under Rule 37(e)(1),
37)(2) and 37(b)(2)(A). The RMA Defen-
dants argue that they took reasonable steps
to preserve relevant evidence, that Plaintiffs
failed to show prejudice, and that the record
shows that they did not act with intent to
deprive Plaintiffs of relevant evidence. The
RMA Defendants do not dispute, however,
that some evidence has been lost and likely
cannot be replaced in its original form.

1. Plaintiffs also argue the duty to preserve may
have attached as early as June 2016, the date of
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[1-5] The Federal Rules of Civil Proce-
dure require that parties take reasonable
steps to preserve ESI that is relevant to
litigation. Fed. R. Civ. P. 37(e). The Court
may sanction a party for failure for failure to
do so, provided that the lost ESI cannot be
restored or replaced through additional dis-
covery. Id. Rule 37(e) makes two types of
sanctions available to the Court. Under Rule
37(e)(1), if the adverse party has suffered
prejudice from the spoliation of evidence, the
Court may order whatever sanctions are nec-
essary to cure the prejudice. But under Rule
37(e)(2), if the Court finds that the party
“acted with the intent to deprive another
party of the information’s use in the litiga-
tion,” the Court may order more severe sanc-
tions, including a presumption that the lost
information was unfavorable to the party or
an instruction to the jury that it “may or
must presume the information was unfavora-
ble to the party.” The Court may also sanc-
tion a party for failing to obey a discovery
order. Fed. R. Civ. P. 37(b). Sanctions avail-
able under Rule 37(b) include an order di-
recting that certain designated facts be taken
as established for purposes of the action,
payment of reasonable expenses, and civil
contempt of court.

[6,71 A party is obligated to preserve
evidence once the party knows or should
know that the evidence is relevant to future
or current litigation. E*Trade Sec. LLC w.
Deutsche Bank AG, 230 F.R.D. 582, 588 (D.
Minn. 2005); see also Fed. R. Civ. P. 37(e),
advisory committee’s note to 2015 amend-
ment (stating that rule requires preservation
of evidence when litigation is reasonably
foreseeable). “A variety of events may alert a
party to the prospect of litigation.” Fed. R.
Civ. P. 37(e), advisory committee’s note to
2015 amendment. “The duty to preserve rele-
vant evidence must be viewed from the per-
spective of the party with control of the
evidence.” Alabama Aircraft Indus., Inc. v.
Boeing Co., 319 F.R.D. 730, 740 (N.D. Ala.
2017).

[8] In this case, the Court finds the duty
to preserve evidence arose no later than Feb-
ruary 11, 2017,! when Staley sent an e-mail

certain documents that the RMA Defendants
withheld on the basis of work product privilege.
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regarding his plans to release the music at
issue here. In that e-mail, Staley acknowl-
edged the riskiness of his and RMA’s posi-
tion and indicated that the Prince Estate
could challenge their actions. Staley referred
specifically to the possibility of litigation in
that e-mail, noting that RMA was not con-
cerned by a lawsuit because it had been
indemnified by Boxill. It is apparent, based
on this letter, that the RMA Defendants
anticipated litigation following their release
of the Prince music. The duty to preserve
therefore attached on February 11, 2017.

[9,10] The next question the Court must
consider is whether the RMA Defendants
took reasonable steps to preserve relevant
ESI. Even when litigation is reasonably fore-
seeable, a party is under no obligation “to
keep every shred of paper, every e-mail or
electronic document and every backup tape.”
In re Ethicon, Inc. Pelvic Repair Sys. Prod.
Liability Lit., 299 F.R.D. 502, 517-518 (S.D.
W. Va. 2014) (citation and internal quotation
marks omitted); see also Fed. R. Civ. P.
37(e), advisory committee’s note to 2015
amendment (stating the scope of information
that should be preserved often is uncertain).
The “duty to preserve evidence extends to
those [persons] likely to have relevant infor-
mation — the key players in the case, and
applies to unique, relevant evidence that
might be useful to the adversary.” Ethicon,
299 F.R.D. at 517 (citation and internal quo-
tation marks omitted).

[11] There is no doubt that Staley and
Wilson are the types of persons likely to have
relevant information, given their status as
principals of RMA and owners of Deliver-
ance. Nor can there be any reasonable dis-
pute as to the fact that their text messages
were likely to contain information relevant to
this litigation. In fact, Boxill and other third
parties produced text messages that they
sent to or received from Staley and Wilson.
Neither party disputes that those text mes-
sages were relevant to this litigation. Thus,
the RMA Defendants were required to take

The Court has reviewed the privilege log at-
tached to Plaintiffs’ motion (ECF No. 388-3, p. 2)
and cannot conclude based on those entries that
the duty to preserve attached at that time. It is

reasonable steps to preserve Staley and Wil-
son’s text messages.

[12] The RMA Defendants did not do so.
First, Staley and Wilson did not suspend the
auto-erase function on their phones. Nor did
they put in place a litigation hold to ensure
that they preserved text messages. The prin-
ciples of the “standard reasonableness frame-
work” require a party to “suspend its routine
document retention/destruction policy and
put in place a ‘litigation hold’ to ensure the
preservation of relevant documents.” Steves
and Sons, Inc. v. JELD-WEN, Inc., 327
F.R.D. 96, 108 (E.D. Va. 2018) (citation and
internal quotation marks omitted). It takes,
at most, only a few minutes to disengage the
auto-delete function on a cell phone. It is
apparent, based on Staley’s affidavit, that he
and Wilson could have taken advantage of
relatively simple options to ensure that their
text messages were backed up to cloud stor-
age. (ECF No. 395, pp. 7-9). These processes
would have cost the RMA Defendants little,
particularly in comparison to the importance
of the issues at stake and the amount in
controversy here. Failure to follow the sim-
ple steps detailed above alone is sufficient to
show that Defendants acted unreasonably.

But that is not all the RMA Defendants
did and did not do. Most troubling of all, they
wiped and destroyed their phones after De-
liverance and RMA had been sued, and, in
the second instance for Wilson, after the
Court ordered the parties to preserve all
relevant electronic information, after the par-
ties had entered into an agreement regarding
the preservation and production of ESI, and
after Plaintiffs had sent Defendants a letter
alerting them to the fact they needed to
produce their text messages. As Plaintiffs
note, had Staley and Wilson not destroyed
their phones, it is possible that Plaintiffs
might have been able to recover the missing
text messages by use of the “cloud” function
or through consultation with a software ex-
pert. But the content will never be known
because of Staley and Wilson’s intentional
acts. The RMA Defendants’ failure to even

possible that the RMA Defendants claimed work
product privilege on those documents as a result
of litigation that Defendants anticipated regard-
ing the formation of their LLC.
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consider whether Staley and Wilson’s phones
might have discoverable information before
destroying them was completely unreason-
able. This is even more egregious because
litigation had already commenced.

[13] The RMA Defendants make a num-
ber of arguments as to why their decision not
to preserve text messages was reasonable.
None of these arguments is persuasive. First,
they argue that Plaintiffs did not issue a
litigation hold letter to Defendants informing
them that Plaintiffs were likely to seek dis-
covery on text messages. Rule 37 requires
the party from whom the information is
sought to ensure they are taking reasonable
steps to preserve evidence. See Fed. R. Civ.
P. 37(e) The rule does not require that the
requesting party issue a document preserva-
tion letter identifying all types of ESI that it
might seek in the future. That burden rests
with the preserving party. See id. The fact
that Plaintiffs did not sua sponte issue a
litigation hold letter to RMA Defendants is of
little or no relevance here.

[14,15] Second, the RMA Defendants
surprisingly argue they could not possibly be
expected to know that they should preserve
text messages. They further note that their
previous counsel never told them to preserve
text messages and that the document re-
quests that Plaintiffs served did not identify
text messages as a form of document sought.
But parties are responsible for the conduct of
their attorneys; an adverse party is not re-
quired to bear the burden of misconduct
committed by the opposing side’s counsel.
Siems v. City of Minneapolis, 560 F.3d 824,
827 (8th Cir. 2009) (affirming sanctions
where the “record does not contain any evi-
dence that [the party] contributed in any way
to the dilatory actions of his counsel”); Com-
iskey v. JE'TJ Corp., 989 F.2d 1007, 1010 (8th
Cir. 1993) (affirming default judgment sanc-
tion for discovery violations that were the
sole fault of party’s prior counsel); Boogaerts
v. Bank of Bradley, 961 F.2d 765, 768 (8th
Cir. 1992) (“Although the sanction was im-
posed against the plaintiff, it is of no conse-
quence that the discovery abuse perpetrated
was by counsel rather than the plaintiff-
client.”). And Rule 34 requires the production
of any document, including, “data or data

330 FEDERAL RULES DECISIONS

compilations—stored in any medium from
which information can be obtained . .. direct-
ly.” Fed. R. Civ. P. 34(a)(1)(A). It is well
established that text messages “fit comfort-
ably within the scope of materials that a
party may request under Rule 34.” Flagg v.
City of Detroit, 252 F.R.D. 346, 352-53 (E.D.
Mich. 2008); see Lalumiere v. Willow
Springs Care, Inc., No. 16-cv-3133, 2017 WL
6943148, *2 (E.D. Wa. Sept. 18, 2017) (con-
cluding text messages may be requested un-
der Rule 34); see also Fed. R. Civ. P. 34,
advisory committee’s note to 2006 amend-
ments (explaining that Rule 34 plainly en-
compasses electronic communications and
copies of such communications preserved in
electronic form). In the contemporary world
of communications, even leaving out the po-
tential and reality of finding the modern-day
litigation equivalent of a “smoking gun” in
text messages, e-mails, and possibly other
social media, the Court is baffled as to how
Defendants can reasonably claim to believe
that their text messages would be immune
from discovery.

Third, the RMA Defendants also argue
that given the personal nature of their
phones, it is unreasonable for the Court to
expect them to know they should preserve
information contained on those devices. In
support of this claim, they note that they
provided discovery from other sources of
ESI, including their work computers. They
also note that they cooperated with a forensic
data firm to ensure Plaintiffs obtained every-
thing they sought. They further claim that
Plaintiffs never asked to inspect their cell
phones during this process.

This argument too is without merit. It is
obvious, based on text messages that other
parties produced in this litigation, that Staley
and Wilson used their personal cell phones to
conduct the business of RMA and Deliver-
ance. It is not Plaintiffs’ responsibility to
question why RMA Defendants did not pro-
duce any text messages; in fact, it would be
reasonable for Plaintiffs to assume that De-
fendants’ failure to do so was on account of
the fact that no such text messages existed.
This is because the RMA Defendants are the
only ones who would know the extent that
they used their personal cell phones for
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RMA and Deliverance business at the time
they knew or should have reasonably known
that litigation was not just possible, but like-
ly, or after Plaintiffs filed suit or served their
discovery requests.

[16] Furthermore, the RMA Defendants
do not get to select what evidence they want
to produce, or from what sources. They must
produce all responsive documents or seek
relief from the court. See Fed. R. Civ. P.
26(c) (outlining process for obtaining protec-
tive order). In fact, in cases that predate
Rule 37(e) in its current form, courts had
concluded that the failure to preserve some
types of ESI while destroying others is a
reasonable basis to infer that the destroying
party acted with bad faith. Stevenson v. Un-
1on Pacific R. Co., 354 F.3d 739, 748 (8th Cir.
2004). The Court will not permit the RMA
Defendants to claim that it was reasonable to
assume data on their personal cell phones
would not be subject to discovery when the
record clearly shows that they used their
phones for work purposes. As will be dis-
cussed more fully later, the record here es-
tablishes that the RMA Defendants acted
willfully and with intent to destroy discover-
able information.

[17] Finally, Wilson and Staley argue
that sanctions should not be imposed against
them in their personal capacities because
they were not named as defendants in this
lawsuit until June 2018. But the duty to
preserve still attached upon both individuals
in February 2017, when they recognized liti-
gation to be a possibility upon release of the
music at issue here. Nothing in the interven-
ing months relieved either individual of this
duty. Both Staley and Wilson participated in
the destruction of the text messages. They
cite to no authority to support the proposi-
tion that a spoliation motion cannot be
brought against an individual simply because
the conduct occurred long before they were
named as individual defendants.?

[18] Having concluded that the RMA De-
fendants did not take reasonable steps to
preserve and in fact intended to destroy rele-

2. The fact that Boxill preserved his text messages
properly does not establish that the RMA Defen-
dants acted inadvertently. It merely suggests that

vant ESI, the Court must next consider
whether the lost ESI can be restored or
replaced from any other source. Fed. R. Civ.
P. 37(e). Because ESI “often exists in multi-
ple locations, loss from one source may often
be harmless when substitute information can
be found elsewhere.” Fed. R. Civ. P. 37,
advisory committee’s note to 2015 amend-
ments. For example, Rule 37 sanctions are
not available when “e-mails are lost because
one custodian deletes them, but they remain
available in the records of another custodi-
an.” CAT3, LLC v. Black Lineage, Inc., 164
F.Supp.3d 488, 497 (S.D.N.Y. 2016). Logical-
ly, the same principle holds true for text
messages.

[19] While it is true that Plaintiffs have
obtained text messages that Boxill and other
parties sent to or received from Staley and
Wilson, that does not mean that all respon-
sive text messages have been recovered or
that a complete record of those conversations
is available. In particular, because Wilson
and Staley wiped and destroyed their phones,
Plaintiffs are unable to recover text mes-
sages that the two individuals sent only to
each other. Nor can they recover text mes-
sages that Staley and Wilson sent to third
parties to whom Plaintiff did not send Rule
45 subpoenas (likely because they were not
aware that Wilson or Staley communicated
with those persons). The RMA Defendants
do not dispute that text messages sent be-
tween Staley and Wilson are no longer recov-
erable.

[20] The fact that the information con-
tained in the missing text messages might
also be cumulative to e-mails that the RMA
Defendants already produced is insufficient
to restore or replace the text messages.
First, it will never be known whether such
information would or would not have been
cumulative because it is impossible to know
what it was or to whom it may have been
communicated. Second, even when the infor-
mation lost is “cumulative to some extent,”
the loss of the information still has an impact
because Plaintiffs “cannot present the over-
whelming quantity of evidence [they] other-

Boxill understood his obligations under the Fed-
eral Rules of Civil Procedure.
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wise would have to support [their] case.”
Victor Stanley, Inc. v. Creative Pipe, Inc.,
269 F.R.D. 497, 533 (D. Md. 2010) (consider-
ing spoliation motion before Rule 37(e)
amendment). At most, Plaintiffs now can ob-
tain only “scattershot texts and [e-mails],”
rather than “a complete record of defen-
dants’ written communications from defen-
dants themselves.” First Fin. Sec., Inc. v.
Lee, No. 14-¢v-1843, 2016 WL 881003, *5 (D.
Minn. Mar. 8, 2016). The Court therefore
finds that the missing text messages cannot
be replaced or restored by other sources.

[21,22] The Court now turns to what, if
any, sanctions are appropriate for the RMA
Defendants’ failure to preserve relevant text
messages. As set forth above, Rule 37(e)
allows the Court two options. If the Court
finds that Plaintiffs have suffered prejudice
from the RMA Defendants’ failure to pre-
serve relevant evidence, the Court may order
only those sanctions necessary to cure the
prejudice. Fed. R. Civ. P. 37(e)(1). But if the
Court finds that the RMA Defendants acted
with “intent to deprive” Plaintiffs of the in-
formation’s use, then the Court may order
more severe sanctions, including a presump-
tion the lost information was unfavorable or
an instruction to the jury that it may or must
presume the missing information was unfa-
vorable. Fed. R. Civ. P. 37(e)(2). As for the
violation of the Court’s pretrial scheduling
order, the Court may issue any “just or-
der[ ],” including the striking of pleadings,
prohibiting the disobedient party from sup-
porting or opposing certain claims, or order-
ing the payment of costs and fees. Fed. R.
Civ. P. 37(b)(2)(A); 37(0b)(2)(C). The Court’s
pretrial scheduling order also puts parties on
notice that failure to comply with any provi-
sion could result in the assessment of costs
and fees or a monetary fine. In this case, the
Court finds it appropriate to issue sanctions
under both Rules 37(b) and 37(e) and the
Court’s pretrial scheduling order.

[23] There is no doubt that Plaintiffs are
prejudiced by the loss of the text messages.
Prejudice exists when spoliation prohibits a
party from presenting evidence that is rele-
vant to its underlying case. Victor Stanley,
269 F.R.D. at 532. As set forth above, in the
Court’s discussion regarding their ability to
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replace or restore the missing information,
Plaintiffs are left with an incomplete record
of the communications that Defendants had
with both each other and third parties. Nei-
ther the Court nor Plaintiffs can know what
ESI has been lost or how significant that
ESI was to this litigation. The RMA Defen-
dants’ claim that no prejudice has occurred is
“wholly unconvincing,” given that “it is im-
possible to determine precisely what the de-
stroyed documents contained or how severely
the unavailability of these documents might
have prejudiced [Plaintiffs’] ability to prove
the claims set forth in [their] Complaint.”
Telectron, Inc. v. OQverhead Door Corp., 116
F.R.D. 107, 110 (S.D. Fla. 1987); see also
Multifeeder Tech., Inc. v. British Confection-
ary Co. Ltd, No. 09-cv-1090, 2012 WL
4128385, *23 (D. Minn. Apr. 26, 2012) (finding
prejudice because Court will never know
what ESI was destroyed and because it was
undisputed that destroying parties had ac-
cess to relevant information), report and rec-
ommendation adopted in part and rejected
m part by 2012 WL 4135848 (D. Minn. Sept.
18, 2012). Plaintiffs are now forced to go to
already existing discovery and attempt to
piece together what information might have
been contained in those messages, thereby
increasing their costs and expenses. Sanc-
tions are therefore appropriate under Rule
37(e)(1).

[24,25] Sanctions are also appropriate
under Rule 37(e)(2) because the Court finds
that the RMA Defendants acted with the
intent to deprive Plaintiffs of the evidence.
“Intent rarely is proved by direct evidence,
and a district court has substantial leeway to
determine intent through consideration of
circumstantial evidence, witness credibility,
motives of the witnesses in a particular case,
and other factors.” Morris v. Union Pacific
R.R., 373 F.3d 896, 901 (8th Cir. 2004). There
need not be a “smoking gun” to prove intent.
Auer v. City of Minot, 896 F.3d 854, 858 (8th
Cir. 2018). But there must be evidence of “a
serious and specific sort of culpability” re-
garding the loss of the relevant ESI. Id.

Were the missing ESI only the result of
Wilson and Staley’s failure to disengage the
auto-delete function on their phones, then the
Court might consider the loss of evidence to
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be the result of mere negligence. But that is
not the case here. As noted previously, Wil-
son and Staley failed not only to turn off the
auto-delete function when they anticipated
litigation in February 2017, they also wiped
and discarded their phones (twice, in Wil-
son’s case) after Plaintiffs filed suit against
RMA and Deliverance. This despite the fact
that, as evidenced by the fact that Staley
backed up photographs from his phone to his
cloud storage space and Dropbox, they knew
how to preserve information on their phones
and knew that information on their phone
might be discoverable. The Court finds from
these circumstances alone that the RMA De-
fendants intentionally destroyed evidence.

The wiping and destruction of Wilson’s
phone for a second time are perhaps the
most egregious or unkindest acts of all. Wil-
son got rid of his phone in May 2018, after:
(1) litigation had commenced; (2) Plaintiffs
served discovery; (3) Plaintiffs expressly in-
formed the RMA Defendants that they in-
tended to seek discovery regarding Wilson
and Staley’s text messages; and (4) the Court
ordered the parties to preserve all relevant
electronically stored information in its pre-
trial scheduling order. Any one of these
events should have been sufficient to put the
RMA Defendants on notice that they needed
to preserve their text messages and phones.
The Court can draw only one conclusion from
this set of circumstances: that they acted
with the intent to deprive Plaintiffs from
using this information. Rule 37(e)(2) sanc-
tions are particularly appropriate as to Wil-
son, RMA, and Deliverance for this reason as
well.

Finally, sanctions under Rule 37(b) as to
Wilson, RMA, and Deliverance are also ap-
propriate because those Defendants violated
the Court’s pretrial scheduling orders, all of
which directed them to preserve electronical-
ly stored information. The pretrial scheduling
orders also put those Defendants on notice
that failure to comply with any provision in
those orders might result in a number of
sanctions, including an assessment of attor-
ney’s fees and costs or a fine. The Court will
consider sanctions authorized under these
authorities as well.

As to Rule 37(e)(2), Plaintiffs seek the
following sanctions: a presumption that the
evidence destroyed was unfavorable to the
party that destroyed it or, alternatively, an
adverse inference instruction. As to Rule
37(e)(1), Plaintiffs seek monetary sanctions
and an instruction to the jury that the RMA
Defendants had an obligation to preserve the
text messages, but failed to do so, making
that evidence no longer available. Plaintiffs
seek similar sanctions for Rule 37(b), includ-
ing an instruction to the jury that the RMA
Defendants had an obligation to preserve
text messages, that they took active steps to
destroy those messages, and that as a result,
the evidence is no longer available. Plaintiffs
also seek their costs and attorney’s fees.

The Court believes that Plaintiffs’ request
for an order presuming the evidence de-
stroyed was unfavorable to the RMA Defen-
dants and/or for an adverse inference in-
struction may well be justified. But given the
fact that discovery is still on-going, the rec-
ord is not yet closed, and the case is still
some time from trial, the Court believes it
more appropriate to defer consideration of
those sanctions to a later date, closer to trial.
See Monarch Fire Protection Dist. v. Free-
dom Consulting & Auditing Servs., Inc., 644
F.3d 633, 639 (8th Cir. 2011) (holding that it
is not an abuse of discretion to defer sanction
considerations until trial). At that point, the
trial judge will have the benefit of the entire
record and supplemental briefing from the
parties regarding the parameters of any such
instruction or presumption.

[26] The Court will, however, order the
RMA Defendants to pay monetary sanctions
pursuant to Rules 37(b), and 37(e) and the
Court’s pretrial scheduling orders. In reach-
ing this decision, the Court notes that neither
Rule 37(e)(1) nor 37(e)(2) expressly author-
izes the imposition of monetary sanctions.
But Rule 37(e)(1) allows the Court to impose
any measures necessary to cure the preju-
dice resulting from spoliation. The range of
sanctions available to the Court is “quite
broad” and “[m]Juch is left to the court’s
discretion. Fed. R. Civ. P. 37(e), advisory
committee’s note to 2015 amendment. Many
courts have imposed monetary sanctions un-
der Rule 37(e)(1). See Spencer v. Lunada
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Bay Boys, No. 16-c¢v-2129, 2018 WL 839862,
*1 (C.D. Calif. Feb. 12, 2018) (collecting
cases). On this basis alone, there is a good
argument that the Court could do the same
here.

[27] But, given the facts of this case, the
conduct of the RMA Defendants is egre-
gious — they willfully and intentionally de-
stroyed discoverable information. Thus, mon-
etary sanctions are available under Rule
37(e)(2). Though that provision contains a list
of three different sanctions that may be im-
posed upon a finding that a party acted with
the intent to deprive another of the use of
information in litigation, those sanctions do
not constitute an exhaustive list of those
available to the Court. Instead, the Court
may order any remedy that “fit[s] the
wrong.” Fed. R. Civ. P. 37(e), advisory com-
mittee’s note to 2015 amendment. Thus, the
Court concludes that monetary sanctions are
available under this provision of Rule 37.

The Court will therefore order, pursuant
to Rules 37(b)(2)(C), 37(e)(1), and 37(e)(2)
and the Court’s pretrial scheduling orders,
the RMA Defendants to pay reasonable ex-
penses, including attorney’s fees and costs,
that Plaintiffs incurred as a result of the
RMA Defendants’ misconduct. The Court will
order Plaintiffs to file a submission with the
Court detailing such expenses and allow the
RMA Defendants the opportunity to respond
to that submission. In addition, pursuant to
Rule 37(e)(2) and the Court’s pretrial sched-
uling order, the Court will also order the
RMA Defendants to pay into the Court a fine
of $ 10,000.> This amount is due within 90
days of the date of this Order.

B. Motion to Compel

Plaintiffs also move to compel discovery
from Brown. After this motion was briefed
and argued, the District Judge issued an
order granting Brown’s motion to dismiss the
claims against it for lack of personal jurisdic-
tion. See Order Granting Defendant’s Motion
to Dismiss, Granting Plaintiffs’ Motion to
Supplement the Record, and Granting In
Part and Denying In Part Plaintiffs’ motion
to dismiss, Paisley Park Enterprises, Inc. v.

3. Because Staley destroyed his phone before the
Court issued its pretrial scheduling order, the
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Bowill, 17-cv-1212, ECF No. 437, p. 12-13. As
a result of the District Judge’s Order, this
Court no longer has jurisdiction to order
Brown to respond to Plaintiffs’ discovery re-
quests. See Burnham v. Superior Court of
Calif., 495 U.S. 604, 607, 110 S.Ct. 2105, 109
L.Ed.2d 631 (1990) (noting judgment of a
court lacking jurisdiction is void). According-
ly, the Court will deny Plaintiffs’ motion to
compel as moot.

III. CONCLUSION

Therefore, based upon the record, memo-
randa, and proceedings herein, IT IS HERE-
BY ORDERED as follows:

1. Plaintiffs’ Motion for Sanctions Due to
Spoliation of Evidence (ECF No. 383) is
GRANTED IN PART and DENIED IN
PART as follows:

a. Within 21 days of the date of this
Order, Plaintiffs shall file a submission
with the Court detailing all reasonable
fees, costs, and expenses they have
incurred as a result of the misconduct
of Defendants Rogue Music Alliance,
LLC, Deliverance, LLC, David Staley,
and Gabriel Solomon Wilson. Within 14
days of that filing, Defendants Rogue
Music Alliance, LLC, Deliverance,
LLC, David Staley, and Gabriel Solo-
mon Wilson may, if they deem it neces-
sary, file a memorandum in response.

b. Defendants Rogue Music Alliance,
LLC, Deliverance, LL.C, David Staley,
and Gabriel Solomon Wilson are or-
dered to pay into the Court a sanction
of $ 10,000. The amount is to be due
and payable in full within 90 days of
this Order. Defendants Rogue Music
Alliance, LLC, Deliverance, LLC,
David Staley, and Gabriel Solomon
Wilson are jointly and severally liable
for this sanction.

c. Plaintiffs’ motion is denied without
prejudice in all other respects.

2. Plaintiffs’ Motion to Compel Discovery
from Defendant Brown & Rosen, LLC (ECF
No. 408) is DENIED AS MOOT.

Court orders Staley to pay costs, attorney’s fees,
and the fine pursuant to Rule 37(e)(2).
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3. All prior consistent orders remain in
full force and effect.

4. Failure to comply with any provision of
this Order or any other prior consistent or-
der shall subject the non-complying party,
non-complying counsel and/or the party such
counsel represents to any and all appropriate
remedies, sanctions and the like, including
without limitation: assessment of costs, fines
and attorneys’ fees and disbursements; waiv-
er of rights to object; exclusion or limitation
of witnesses, testimony, exhibits, and other
evidence; striking of pleadings; complete or
partial dismissal with prejudice; entry of
whole or partial default judgment; and/or any
other relief that this Court may from time to
time deem appropriate.
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Good cause existed to modify the discov-
ery deadline to allow city to take a trial
deposition of police officer; police officer was
scheduled to have back surgery a week or so
before trial, the estimated recovery time for
officer was four weeks, officer’s back surgery
was unexpected and unanticipated, and city

was unable to anticipate officer’s unavailabili-
ty for trial prior to the close of discovery.
Fed. R. Civ. P. 16(b)(4).
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Honorable Diane J. Humetewa, United
States District Judge

ORDER

Before the Court is Defendant’s Expedited
Motion for Trial Deposition of Lt. Joe Tomo-
ry (Doc. 103). The Court Ordered an expe-
dited briefing schedule and did not permit
Defendant to file a Reply. (Doc. 104). In
compliance with the Court’s Order, Plaintiff
filed his Response on March 5, 2019. (Doc.
105).

Defendant’s Motion requests leave to take
a videotaped trial deposition of Lt. Tomory
pursuant to Federal Rule of Civil Procedure
(“Rule”) 32(a)(4)(C) to preserve Lt. Tomory’s
testimony so that it can be played at trial.
(Doec. 103). Trial in this matter is scheduled
to begin on April 2, 2019, and Defendant
provides that Lt. Tomory “is scheduled to
have back surgery at the end of March” and
his estimated recovery time is four weeks.
(Id.) Defendant further provides that “Lt.
Tomory’s back surgery was unexpected and
unanticipated.” (Id.) In the parties’ Joint
Proposed Final Pretrial Order, the parties
stipulated that Lt. Tomory was one of Plain-
tiff’s supervisors in the Robbery Unit. (Doc.
81 at 4). Additionally, Defendant listed Lt.
Tomory as a fact witness that it intended to
call at trial and listed several exhibits au-
thored by Lt. Tomory that it intended to
introduce at trial. (Id. at 17, 13, 22). Plaintiff
opposed Defendant’s Motion, arguing that
fact discovery has closed and that allowing
the deposition of Lt. Tomory is highly preju-
dicial. (Doc. 105). Plaintiff, however, fails to
specifically explain how he would be preju-
diced. (Id.)

The Court has found no Ninth Circuit au-
thority addressing whether the type of trial



